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IN THE SUPERIOR COURT OF FULTON COUNTY
STATE OF GEORGIA
JOHN SOUZA,

v.

)
)
)
)
)

JOHN BERBERIAN,

)
)

Plaintiff,

Defendant, and

PINNACLE MSO, LLC,
Nominal Defendant.

Civil Action File No.
2015CV257652

)
)
)
)
)
)

ORDER ON MOTIONS FOR SUMMARY JUDGMENT
On April 18, 2016, the parties appeared before the Court to present oral argument on both
the Plaintiffs Motion for Summary Judgment and Defendant's Motion for Summary Judgment.
Upon consideration of the parties' oral arguments, briefs and the record in this case, the Court
finds as follows:
I.

Undisputed Facts

In June of2014, Plaintiff John Souza and DefendantJohn Berberian discussed a business
opportunity. Berberian was a founder of United Allergy Services ("UAS") and earned
commissions from UAS for placing UAS's allergy testing system in medical practices. Souza
introduced Berberian to Dr. Jeffrey Gallups, the owner of Milton Surgical Associates d/b/a The
ENT Institute ("ENT"). Generally, the business plan was that a new company was to be formed:
Pinnacle MSO, LLC ("Piooacle"). Pinnacle would receive a percentage of the profits from
allergy testing offered at ENT and Souza would have a minority ownership interest in Pinnacle.

In furtherance of the business plan, Paradise Media Ventures d/b/a Interactive Media
Ventures, LLC ("Interactive") and WellCorpRx, LLC ("WellCorpRx,,)1

entered into a Non-

Disclosure Agreement (the NDA") effective as of June 18,2014. Under the NDA, the parties
could share confidential information in an effort to expand the utilization of diagnostic services
and develop business. The NDA also included a non-circumvention clause stating "during the
term of this agreement and for 3-years, thereafter, [WellCorpRx] will not attempt to do business
with, or otherwise solicit any business contact or relationship created or referred by [Interactive]
during the term of agreement." The NDA was signed by Souza as Chief Strategist oflnteractive
and Berberian as CEO and Co-Founder ofWellCorpRx.
Pinnacle was organized in Delaware on August 21, 2014, with Berberian as the sole
member. On September 13,2014,

Pinnacle entered into an agreement with ENT (the "Managed

Services Agreement"), and UAS began providing services to ENT. ENT would bill its patients
for UAS services and ENT would then share the revenue with Pinnacle. Six months later,
Gallups notified Berberian that ENT was terminating the Managed Services Agreement with
Pinnacle.
Despite ongoing discussions between Souza, Berberian, and their attorneys, the parties
did not finalize the terms of Souza's interest in Pinnacle.
sent by Berberian on August 19,2014,

Souza, however, argues that an email

set out the essential terms of Souza's interest in Pinnacle.

According to the email, Souza would have 21 % interest in Pinnacle based on a 60/40 deal

between Pinnacle and ENT. The percentage would change if Gallups negotiated a better deal for
ENT. The email also suggested certain general terms from WellCorpRx's operating agreement
that Berberian could remember "off the top of my head." Berberian suggested they would need
I Neither Interactive nor WellCorpRx is a party to the case. Berberian was the CEO and co-founder of
WellCorpRx.
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to go over the WellCorpRx operating agreement in detail and "maybe add or change some
points." Finally the email stated, "I'm certain I have not covered all the points, not [sic] is this
set in stone. But it is however a high level view of what we have discussed."
On August 22,2014,

Berberian informed his attorney and others that Souza would not be

a member of Pinnacle but instead he would have phantom shares equal to 16% interest. A draft
Phantom Stock Agreement was circulated in September but not signed. Even after Pinnacle and
ENT entered into the Managed Services Agreement in September 2014, there were several email
communications indicating Souza and Berberian were still negotiating key terms including the
percentage interest and how the percentage would be applied-net or gross proceeds.

In

November, the parties were discussing a fee sharing agreement between Souza, through a
company of his, and Berberian in lieu of the Phantom Share Agreement. In December,
Berberian's attorney circulated a draft Commission Agreement between Pinnacle and Souza; in
response, Souza's attorney submitted revisions.

The patties still disagreed over whether Souza's

percentage would be applied to gross or net proceeds. No Commission Agreement was ever
signed.
Souza filed suit on February 27, 2015, raising claims for (1) declaratory judgment, (2)
breach of contract and specific performance, (3) breach of fiduciary duty, (4) accounting, (5)
tortious deprivation of interest/quasi-conversion,

(6) attorney's fees, and (7) punitive damages.

Souza amended his Complaint to add claims for (8) breach of fiduciary duty, (9) unjust
enrichment and quantum meruit, and (10) breach of contract (non-disclosure agreement).
Both parties filed motions for summary judgment on March 1. 2016.

II.

Standard of Review

3

Summary judgment should be granted when the movant shows "that there is no genuine
issue as to any material fact and that the moving party is entitled to a judgment as a matter of
law." O.C.G.A.

§ 9-11-56(c).

The Court views the evidence in the light most favorable to the

nonmoving party. Morgan v. Barnes, 221 Ga. App. 653, 654 (1996). To avoid summary
judgment, "an adverse party may not rest upon the mere allegations or denials of his pleading,
but his response, by affidavits or as otherwise provided in this Code section, must set forth
specific facts showing that there is a genuine issue for trial." § 9-11-56(e).
and conclusions in affidavits are inadmissible on summary judgment."

"Hearsay, opinions,

Langley v. Nat'l Labor

Grp., Inc., 262 Ga. App. 749, 751 (2003). The party opposing summary judgment must show
more than a "shadowy resemblance of an issue." Feely v. First Am. Bank of Ga., 206 Ga. App.
53, 55 (1992). '" [M]ere speculation, conjecture, or possibility [are] insufficient to preclude
summary judgment." State v. Rozier, 288 Ga. 767, 768 (2011) (citations omitted).

III.

Analysis

Count One: Declaratory Judgment
Souza seeks a declaration pursuant to O.C.G.A. § 9-4-2 that he is a full member of
Pinnacle with a 21 % interest. Souza argues that the August 19th email is an enforceable contract,
while Berberian argues that it was only a part of the negotiations that continued until the filing of
this action. "The consent of the parties being essential to a contract, until each has assented to all
the terms, there is no binding contract; .... " O.C.G.A. §13-3-2.

"A meeting of the minds is the

first requirement of law relative to contracts." Auto-Owners Ins. Co. v. Crawford, 240 Ga. App.
748, 750 (1999) (citing Simmons v. Mcbride, 228 Ga. App. 752, 753 (1997)). "If there is any
essential term upon which agreement is lacking, no meeting of the minds of the parties exists,
and a valid and binding contract has not been formed." Id (citing BellSouth Advertising &c. v.
4

McCollum, 209 Ga. App. 441,445(2)(1993»;

see also Wilkins v. Butler, 187 Ga. App. 84,84

(1988) (noting that the minds of the parties must meet at the same time, upon the same subject
matter, and in the same sense).
Here, Souza argues the August 19th email itself shows mutual assent to the essential terms
of Souza's membership in Pinnacle. However, the email establishes on its face that the terms
were not "set in stone" and subsequent negotiations in the months following the email
demonstrate the parties did not mutually assent to the terms in the email. Souza does not cite any
evidence demonstrating mutual assent to all essential terms at any given point in time. As such,
Plaintiffs Motion for Summary Judgment as to Count One for Declaratory Judgment is
DENIED and Defendant's Motion for Summary Judgment as to Count One for Declaratory
Judgment is GRANTED.
Counts Dependent on the Existence of a Contract (Counts Two, Three, Four, and
Five)
Count Two for breach of contract and specific performance alleges Berberian breached
his contract with Souza by failing to payout funds to him received by Pinnacle from ENT.
However, as noted above, there was no enforceable contract, and Souza was not a member of
Pinnacle. Count Three for breach of fiduciary duty alleges that Berberian owed Souza a
fiduciary duty because Souza was a minority member of Pinnacle. This claim fails since there is
no evidence that Souza was a member of Pinnacle. Count Four for accounting fails as a matter
of law in the absence of an agreement that Souza was a member of Pinnacle and therefore
entitled to an accounting. And finally, Count Five alleges that Berberian intentionally deprived
Souza of his membership interest in Pinnacle. However, Souza has failed to show that there was
an agreement that he would have a membership interest in Pinnacle.
S

Plaintiffs Motion for Summary Judgment as to Counts Two, Three, Four, and Five is

DENIED and Defendant's Motion for Summary Judgment as to Counts Two, Three, Four, and
Five is GRANTED.

Count Eight: Breach of Fiduciary Duty
Count Eight alleges that Berberian failed to disclose to Souza that Berberian would earn
commissions from UAS for services provided to ENT and failed to enforce the noncircumvention provisions of Pinnacle's Managed Services Agreement with ENT. Souza alleges
these failures were a breach of fiduciary duties owed to him. Under the non-circumvention
provision of the Managed Services Agreement, ENT agreed to terminate its business dealings
with UAS upon terminating the Managed Services Agreement with Pinnacle.

Souza alleges that

UAS is still providing services to ENT, and Berberian will not enforce the non-circumvention
provision on behalf of Pinnacle. However, Souza has failed to establish a source of any fiduciary
duty owed to him. There was no agreement giving Souza an interest in Pinnacle and he was not a
party to the Managed Services Agreement or any licensing agreement between UAS and ENT.
Plaintiffs Motion for Summary Judgment as to Count Eight is DENIED and Defendant's
Motion for Summary Judgment as to Count Eight is GRANTED.

Count Ten: Breach of Contract
In Count Ten, Souza claims Berberian breached the NDA by dealing directly with ENT
for other services in violation of the non-circumvention clause. "A contract carmot be enforced
if its terms are incomplete, vague, indefinite or uncertain." Home Depot US.A., Inc. v. Miller,
268 Ga. App. 742, 744, 603 S.E.2d 80, 82 (2004).

"An agreement to reach an agreement is a

contradiction in terms and imposes no obligation on the parties thereto."

Coldmatic

Refrigeration a/Canada, Ltd. v. Hess, 257 Ga. App. 753, 754 (2002) (quoting Hartrampf
6

supra); see also Sierra Assoc., Ltd. v. Cont'l Ill. Nat'l Bank & Trust Co., 169 Ga. App. 784, 788
(1984) ("Unless an agreement is reached as to all terms and conditions and nothing is left to
future negotiations, a contract to enter into a contract in the future is of no effect.").
The NDA on its face did not prohibit the conduct of Berberian and Souza individually.
The NDA was between two entities that are not parties to this lawsuit. The November 7 email
that purports to add or modify the terms to the NDA is merely an agreement to agree and is not
enforceable. It is clear from the email that Berberian intended for his attorney to "make the
changes to the current non-disclosurelNon-circumvent,

or add language to the Pinnacle MSO

agreement or both." This comports with the requirement in the NDA that all amendments must
be in writing and signed by both parties, There is no evidence that this ever happened. As such,
the purported new terms are not enforceable.
Even if the email dated November 7 successfully modified the terms of the NDA to
include Berberian and Souza individually, the restrictive covenant would be unenforceable
because its terms are not definite, including the duration ofthe restrictive covenants. The NDA
states: "During the term of this Agreement and for 3-years, thereafter, [Berberian] will not
attempt to do business with, or otherwise solicit any business contact or relationship created or
referred by [Souza] during the term of agreement." However, the NDA does not state a "term"
for which it is valid, only that it is effective as of June 18,2014.

Plaintiffs Motion for

Summary Judgment as to Count Ten is DENIED and Defendant's Motion for Summary
Judgment as to Count Ten is GRANTED.

Count Seven: Punitive Damages
Since all tort claims raised against Berberian have been dismissed as a matter of law,
punitive damages are not available under Georgia law. Plaintiffs Motion for Summary
7

Judgment as to Count Seven is DENIED and Defendant's Motion for Summary Judgment as to

Count Seven is GRANTED.
Count Nine: Unjust Enrichment and Quantum Meruit and Count Six: Attorney's
Fees
Both of these Counts remain pending before the Court.
~

SO ORDERED this

1JJ day

of April, 2016.

. LONG, SENIOR
Superior COUlt of Fulton County
Atlanta Judicial Circuit
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